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Meahan E. Parker

Executive Director

Society of Environmental Journalists
1629 K Street NW, Suite 300
Washington, D.C. 20006

Dear Director Parker:

On behalt of the Administrator of the U.S. Environmental Protection Agency, we write in
response to your letter dated, June 26, 2019, Together we manage the Agency’s National
Frecdom of Information Act Office, which advises the Agency on legal issues pertaining to FOIA
requests, coordination, and project management. Additionally, we are the two career attorneys
tasked with providing the recommendations to update the Agency’s FOIA regulations.

This week EPA finalized an updated FOIA regulation that brings the Agency into compliance
with a series of Congressional amendments. Unfortunately, a series of false and misleading
claims have relayed inaccurate information to the public about this updated regulation. The
Agency believes it is important to address these significant misrepresentations and emphasize
that the update to the Agency’s FOIA regulation in no way expands or increases the authority of
political officials in the FOIA process. The Agency’s updated regulation does not grant politicat
officials” additional authority to review or withhold FOIA documents, their authority will remain
consistent with the authority granted to them under the past regulation.

1. EPA did not expand political officials’ oversight of FOIA respenses.

EPA’s updated FOIA regulation did not change the political officials with FOIA decisionmaking
authority or expand their authority.

In fact, the FOIA decisionmakers identified in EPA’s updated regulation are nearly identical to
the list in EPA’s old regulations at 40 CFR 2.104(h).

EPA’s updated regulation now expressly lists the Administrator, who always had full FOIA

decisionmaking authority under the statute, itself. The updated regulations have not increased or
otherwise altered the Administrator’s authority to make decisions under FOIA.
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4. EPA’s decision to publish a final rule does not violate Administrative law

EPA’s decision to increase efficiency by providing a single location for the public to submit
FOIA requests is a procedural rule that does not require notice and comment under the
Administrative Procedure Act.

EPA also published its FOIA updated regulation as a final rule without notice and public
comment because EPA had no discretion for the changes mandated by the amendments to FOLA
in 2007, 2009, and 2016.

Many other agencies similarly published final rules to implement these amendments without
notice and comment. Those include:

» Housing and Urban Development. 82 FR 3619 (Q1/12/2017)

« NEH. National Foundation on the Arts and the Humanities, 82 FR 44 (01/03/2017)

» U.S. Nuclear Regulatory Commission, 81 FR 96344 (12/30/2016)

« Department of Energy, 81 FR 94915 (12/27/2016)

» U.S. International Trade Commission, 81 FR 86575 (12/01/2016)

» [amm Credit Administration, 81 FR 63365 (09/15/2019)

e Surface Transporation Board, 81 FR 90750 (12/15/2019)

» Office of Special Counsel, 82 FR 15609 (03/30/2017)

« National Labor Relations Board. 82 FR 11748 (02/24/2017)

» National Council on Disability, 81 FR 93791 (12/22/2016)

¢ Tennessee Valley Authority, 82 FR 41511 (09/01/2017)

» Delense Nuclear Facilities Safety Board, 82 FR 30722 (07/03/2017)

3. EPA regions are still empowered to grani requests

Under the updated regulation regional offices have the authority to grant FOLA requests.

The updated regulation only centralizes the intake of FOIA requests to the National FOIA Office:
it does not centralize the searching, reviewing, or production of records,

The updated regulation, like the 2002 regulations, continues to provide regional administrators,
their deputies, and delegates the authority to issue final determinations.

Best Regards,
Elise Packard Timothy R. Epp
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Participants

Role Name Function
Executive Sponsor Kevin Minoli
Process Owner Becky Dolph
OCl Coach Laura Poole / Tamara Saltman
Lead facilitator Greg Sieber
Co-Facilitator Barry Angeline
Role Name Function Name Function
Larry Gottesman National FOIA Peter Evanko ORD FOIA Coordinator —
Team Member T .
Officer Decentralized Program
Wendy Schumacher | National FOIA Stephanie Kercheval | R10 FOIA Officer —
Team Member Program GIS Centralized Program
Victoria Clarke FEAT Attorney Alan Engels R8 FOIA Officer —
Team Member e -
Centralized Program
Team Member Joan Moumbleaux FEAT GIS Lisa Price R6 Deputy Director
Jennifer Hammitt ILPG Attorney Jessica Wheatley R5 FOIA Officer —
Team Member e or
Decentralized Program
Team Member Lynn Kelly ILPG Attorney Gretchen Busterud R9 DRC
T Membar Tim Crawford FOIAonline Manager | Jonathan Lubetsky OAR FOIA Mal.lag.er -
Centralized Program
Brian Thompson E-Disco Acting DD
Team Member P 5 EPA-HQ-2019-007635
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P rOj e Ct D Eﬂ n it i O n (Same as information on the Project A3)

Problem Statement:

EPA uses a decentralized model or processing FOIA requests which relies on a variety of different
processes across the agency. Simultaneously, the number of FOIA requests that involve more than one
office or region has increased significantly in the last several years; which creates significant burden
upon agency staff, results in confusion, increases the risk of litigation, affects timeliness of initial
interaction with and final response to requestors, and raises uncertainty regarding the application of
FOIA across the agency.

Scope:

The Agency’s FOIA response process from initial receipt to final closure of request. This includes review of
materials/documents collected, requests for support, and product requirements, E-discovery search and collection
services,

Out of Scope:
but excludes litigation and issues involving Agency records management. Appeals to be handled in a later event.

Goal(s): (of the project)

Meet statutory deadlines for responding to FOIA requests on 100% of such requests received by FY22 and
maintain no more than 900 pending requests at any one time.

FY19 Target: simple requests — 90% on-time; complex requests — 50% on-time; complex requests w/ agreed
upon date — 75% on-time

FY22 Target: simple requests — 100% on-time; complex requests — 756% 100% on-time; complex requests w/
agreed upon date — 100% on-time
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Key Findings

Under normal circumstances, EPA has
ability to process FOIA requests on
pace with annual load

Special circumstances and spikes cause
backlogs that build over time

High degree of inconsistency in
processing

Opportunities for improvement at the
front of the process (submission form,
intake, triage)

Opportunities for improvement in
streamlining reviews

Lack of resources is a concern

Disconnected, not user friendly
information systems are a problem

Increasing the capability of the people
will make a big difference
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Daily Activities

DAY THREE DAY FOUR

<
DAY ONE

Define Value Ideal State

DAY TWO

v 9:00 Exec Kickoff ~ Present initial issues  Finish Future State 0 Break Out Teams
v Charter Review analysis o Cycle Time Continue
: o Wait Time :
7 Expected Outcomes v Review Annual > Owner 0 12:30PM Teams Brief Dupai?;fevnfﬁ;n et
v Lean Overview Report Analysis g m‘:}gze and Integrate Results a Pilot non IT pméss
o i
ZJPCI)(I-E re Stat v Affinitize Issues &  Break out teams design = Develop Rough Draft EUDIOERUENR S
O ldeal Future olate ; i
VO (e s Create Problem and implementstart oy 1100 Huddle Boar_d 2 Policy and manuals
i U Statements o Detailed Future State Process o 2:00PM Review g Tty
v List and Prioritize based (modify the ideal state) Leadership Brief a !mple_ment IT changes
o CTXs o Business rules i . iteratively with complex
o Process Variants problems o Instrumentation 2 3:00PM Brief pracess changes
o Reverse engineer ideal 2-Root Cause Analysis 9  Measurements Leadership o Validate
) o Metrics/Huddle Board
future state process map v Develop Solutions o Information Systems 0 Establish Process
0 Discuss Current State Via QFD Requirements Management/Governance
Process(es) in 3 Adaress foot causes = ;"'::]';]gf:s o Brief results and develop
Comparison to Ideal S el e 2 Forms SUEE S
2 z : o Trackers
State Wait + Revise ideal state to o Policies and Manuals
g W?FI’ create Future state s taaiioe
o v Process Walk (waste, o Governance
Pondi /Q WIP, Flow....) o Implementation & Governance
a Flen sl £8uatie 7 Integrate CTXs Planning
a rlow ~ Constraints
O Initial Issues Exercise v~ Stautes
o 4:30 Visit Ll

Afterward, the team will meet weekly to discuss progress
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Current State ProCess ey wx pmmin

Decentralized
Inconsistent (23 variations)
Hard to measure
Pull — Push System
Wait

* Caused by Expedites

* eDiscovery

* Clarifications

* Inter-Agency Reviews
* Awareness Notification
WIP

* 4-20 per person
Rework

* 5-10% Estimate

R8 and OAR have
implemented One Piece Flow
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Analysis

* A strategic end to end analysis to discover the full
spectrum of problems and solutions

* A top down and bottom up System analysis and
design approach was usec!O
* We Developed:
* 4 Performance Goals
* 68 Critical to Success Factors
* >75 Issues
* >35 |deas
* 13 Problem Statements
* 16 Solutions/Recommendations
* 8 Quick Wins
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Analysis (cont.)

> Analysis shows a high number, but
balanced portfolio of issues and concerns
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Big Ideas

Make all non legal emails public by default

Improve and centralize input, intake, and triage to assign properly and
enable rapid review — standardize across EPA

Implement an automated analysis of key attributes in requests

= Allow rapid response to certain types: My Property, Previous Request, Improper
Request, Publicly Available

Re-engineer the way reviews are conducted and provide authority needed
to assign and get the job done quickly — standardize across EPA

Create a FOIA Community of Practice to drive continuous improvement of
personnel and processes

= Process review and management
= Share best practices

= Train on new systems functionality
= Celebrate victories

Implement a robust cross system records management and search
capability to drastically reduce the time spent searching for
information/documents and reduce risk of litigation
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ldeal FOIA Construct
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Why These Solutions
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B re a k O Ut Te a m S (Optional where appropriate)

* Form, Intake, Triage
* Collection & Review
* Authority via Policy
* Technology

Assignment Process Phases1& 2 Process Phases3 & 4 Authority Via Policy Technology
Form, Intake, Triage Collection & Review
Group # Floaters
Facilitator Sieber Angeline
Jessica Jonathan Stephanie Joan Laura
Lynn Gretchen Jennifer Peter
Larry Lisa Wendy Tim
Victoria Brian Alan |
Members
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eak Out Team Process

DESIG N g NSTRUCTIONS

ocess Variants (2) Mission-Goals-CTQs

Process Issues and Ideas List

Implementation Ris Lean Checklist

Huddle

Board

Implementation

Solution
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Process leams

VICTORIA CLARKE & GRETCHEN BUSTERUD




Future State Process Map

Automated Front End
Centralized Intake
Streamlined Reviews
Interim Deadlines

* Rapid Response to Many Requests
* Significantly reduced workload

* Improve ability to meet deadlines
e Reduction of queues / WIP
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Future State Process Map

EPA FOIA Request Process: To Be
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Process Changes — Intake & Triage

* Improve Intake Form
* Drop downs
* Key words
* Implement Automated Analysis and Response
* My Property
* Publicly Available
* Previously Requested

* Centralize Intake responsibility and leverage new
authority

* |dentify FOIA Task Force Members

* Embed and support crisis response
* Receive Daily Press Briefings
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Future State Intake & Triage Map

PREPARATION ‘ AUTOMATED ANALY 515 & RESPONSE
Statubary 10 Days
Start Time Perfected Search
Request
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[Coordinates with their regional or program contacts and eDiscovery.
\Contacts requestor to confirm terms and updates.
(Megotiate Time frame for Complex

Sends clarification

letter.

[Datermine Lead Office

Apsregate similar requests. Identify opportunities
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Intake & Triage Details
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Frocess Lhanges — Lollection &
Review

* Streamline Reviews
* Establish Case Worker Model
* Linkage between Exterro and FOIAonline and Relativity
* Reorganize technology/FOIA group as a centralized unit

* All large document production goes through
Relativity/FOIAonline

* Streamline Inter-Agency Reviews
* Establish a singular inter-agency review process

U.S. ENVIRONMENTAL PROTECTION AGENCY | OFFICE OF CONTINUOUS IMPROVEMENT



~ Future State Process Map

Conduct Search and Collection

Review Records
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Collection & Review Details
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Authority Team

WENDY SCHUMACHER




Authority Changes

= Update FOIA Regulations
= Add FOIA to PARS

= Update FOIA Policy; Guidance and SOPs reflecting
increase in authority and clarifying roles.

= Update 1-30 to delegate signature authority

= Roll out standard naming convention for records and
correspondence

= Enable Culture Change

* Identify and fund training and professional enrichment
opportunities for FOIA professionals

= Reclassify all FOIA professionals to 0306 series
= Awards for FOIA work
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Authority Solutions
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Technology Team

TIM CRAWFORD




Technology Summary

" Implement Automated Analysis

" Improve Records Management

" Improve Searchability

* New Online Request Form

* Improve FOIAonline Functionality/Interoperability

" Implement FOIAonline Tweaks
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Technology Solutions
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Improvement ACtions:
Next Steps

# As;iathEd Action to be Taken Action Owner g:fe Percent Complete Completed Date
. ege g 25 50 75 100
1 Leadership Approval for Initiatives
. 25 50 75 100
2 Conduct Intake and Triage Event
. . 25 50 75 100
3 Conduct Collection and Review Event
iy . 25 50 75 100
Complete Awareness Notification Improvement
. . 25 50 75 100
4 Enhance FOIA Community of Practice
. Assess Automation Technologies and Approaches » 30 73 100
to Implementation
. . 25 50 75 100
6 Obtain Automation Resources and Implement
, Implement, Train, Validate Improvements from > >0 73 100
Events
. 25 50 75 100
8 Implement Measurement and Visual Management
. Conduct a data analysis and FOIA analytics » >0 73 100
improvement initiative
10 Revise policies and procedures to reflect appropriate 25 50 75 100
FOIA authority
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Performance Board
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Questions and
Discussion
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Thank You!
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From: Epp, Timothy

To: L ip_Assistant ini ; Leadership Associate ini mmmmmmmmm mmmmwm
Cc: Brazauskas, Joseph; Grantham, Nancy; Ri RobinH; White, Elizabeth; Packard, Elise; Cozad, David; m_m Leopold, Matt (OGC); Siciliano, CarolAnn; OGC NFO; Hoverman, Taylor
Subject: July 2019 EPA FOIA Backlog Report
Date: Wednesday, July 3, 2019 10:27:41 AM
png
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Colleagues,

The charts below show the FOIA backlog in the headquarters program offices and the regions at the end of June, May, April, and March.

The Agency’s overall FOIA backlog again declined in June continuing a five month trend. The Office of the Administrator led the Agency's backlog reduction
by a decline of 45 in June. Congratulations to Region 1 for an end of month backlog of 0. Region 8 is the only office that had no backlog at the end of May.

The Backlog in a few offices increased in May. Overall, the Agency remains behind on its goal of reducing the FOIA backlog this fiscal year and, therefore,
we need continued effort by all. A few offices were affected by a delay in processing tasks in another office -- we are working with the FOIA Officers and
Coordinators to reduce those situations.

The backlog in the Administrator’s Office was 1,259 at the end of June, which is down from 1,304 at the end of May, (and 1,354 at the end of April, and

1,405 at the end of March and 1,455). The Agency’s backlog was 2,348 at the end of June 2019, the second consecutive month that the Agency's backlog was
lower than it was at the beginning of the fiscal year.

Headquarters FOIA Backlog as of June 30, 2019
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Regional FOIA Backlog as of June 30, 2019
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For this report, backlog is defined as FOIA requests pending for more than 20 days as of the end of the month and for which an extension was not
documented in the FOIAonline tracking system. In his November 12, 2018 FOIA Memorandum, Administrator Wheeler directed the National FOIA Office to
circulate monthly a report of the FOIA request backlog at EPA.

The February data in this report was produced from FOIAonline on March 1, 2019; the March data on April 1, 2019; the April data on May 1, 2019, and the
May data on Monday, June 3, 2019. If you would like to discuss this data, what additional data you would like to see reported, or to discuss ideas on how we can
more rapidly reduce the Agency’s FOIA backlog and more effectively meet the Agency’s FOIA responsibility, please contact me at epp.timothy@epa gov or at (202)
564-2830.

Tim

Timothy R. Epp | National FOIA Office

U.S. Environmental Protection Agency | Office of General Counsel
1200 Pennsylvania Avenue, N.W. (MC 2310A)

Washington, D.C. 20460 | WICN 73098

Phone (202) 564-2830| epp.timothy@epa.gov

€D 5T
a3

4 National FOIA Office
% EPA Office of General Counsel

jwm.y,'

&

é\s?

't pROTE

EPA-HQ-2019-007365





